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PER CURI AM

Rennie Ois Price appeals his conviction for conspiracy
to distribute and to possess wth intent to distribute 50 grans or
nore of cocai ne base and | ess than 500 granms of powder cocai ne and
hi s correspondi ng 151- nont h sent ence. After t hor ough
consideration, we affirm Price’s conviction. However, we vacate

his sentence and remand for further consideration.

| .
Price first asserts that police officers violated his
Fourth Anendnent rights by executing a search warrant w thout first

knocki ng and announcing their presence. In Richards v. Wsconsin,

520 U. S. 385, 394 (1997), the Suprene Court held that “no-knock”
entries are justified when police officers have a “reasonable
suspi cion” that knocking and announcing their presence before
entering would “be dangerous or futile, or . . . inhibit the
effective investigation of the crine.” The officers in this case
justified their failure to knock and announce based on the viol ent
crim nal backgrounds of the two suspects (Dexter Tyson and Kevin
Pariag) and the fact that the drug evidence could be quickly
dest royed.

Price contends that the  “no-knock” entry was
unr easonabl e, because the officers should have known that neither

suspect was in Apt. Fat thetime. Price further contends that, in



the absence of any danger from the suspects, the fear of
destruction of drug evidence was insufficient to warrant entry
wi t hout knocki ng and announci ng.

Prior to execution of the search warrant, Tyson was
observed | eaving the apartnent. While a detective testified that
he di d not know whether Pariag was in the apartnment at the tinme of
the search, Price contends that the officers knew that Pariag did
not |ive there and that they shoul d have done further investigation
to determ ne Pariag’ s whereabouts. However, the officers observed
Pariag, who was related to Tyson, at Tyson’s apartnent buil ding on
at | east two occasions. They had information that he drove a car
parked at Tyson’s apartnment building. |In addition, Pariag had not
been spotted at his own honme. Pariag’s crimnal history included
convictions for escape, burglary with a handgun, and assault with
intent to murder. In addition, a canine officer alerted on the car
that Pariag was driving, and the officers’ surveillance strongly
supported the inference that there was drug evidence in the
apartnent. Finally, the nagistrate judge issued the warrant as a
“no- knock,” providing the officers another reason to believe that

their entry was reasonable. See United States v. Tisdale, 195 F. 3d

70, 73 (2d Gr. 1999) (regardl ess of exigent circunstance, officers
entitled to rely on the no-knock provision of the warrant in good

faith).



Thus, areliable confidential informant and the officers’
own observations supported the conclusion that Pariag m ght be in
the apartnment. Pariag was a suspected drug dealer with a violent
past and a history of handgun use. In addition, the officers
reasonably believed that they were dealing with experienced drug
di stributors who woul d have reason to attenpt to destroy evidence
unless the officers acted quickly. Thus, we find that the

of ficers’ “no-knock” entry was justified. See United States V.

Ram rez, 523 U. S. 65, 71 (1998) (finding police had a reasonabl e
suspi cion that knocking and announci ng woul d be dangerous based
upon reliable information that suspect with viol ent background and
access to weapons “mght” be in respondent’s hone); United

States v. Kennedy, 32 F.3d 876, 882 (4th Gir. 1994) (hol ding that

it is reasonable for police officers to assunme that experienced
drug dealers selling small quantities froma residence wll attenpt

to destroy the evidence if police announce their presence).?

'Price argues that the police could have done further
investigation as to Pariag s whereabouts. However, he offers no
support for the proposition that officers, arned with a warrant and
a reasonabl e suspicion that a potentially dangerous drug dealer is
in the subject apartnent, are required to delay and do additi onal
investigation that may shed further light on the suspect’s
| ocation. The Richardson rule requires only that officers possess
a “reasonable suspicion” that knocking before entry would be
dangerous. O ficers need not possess the know edge to an absol ute
certainty or even by a preponderance of the evidence. Terry v.
Ghio, 392 U S 1, 27 (1968) (holding that reasonable suspicion
requires nore than a hunch but |ess than probabl e cause).
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.
Price contends that the district court erred in denying

his notion for a hearing pursuant to Franks v. Del aware, 438 U. S.

154 (1978). In Franks, the Supreme Court ruled that a defendant is
entitled to a hearing on the validity of the search warrant
affidavit if he makes a substantial prelimnary showng that a
false statement know ngly and intentionally, or wth reckless
di sregard for the truth, was included in the warrant affidavit, and
the allegedly false statenent was necessary to the finding of
probabl e cause. Id. at 155-56. Price challenged the affiant
detective’'s assertions that he observed Tyson conducting what
appeared to be a drug deal outside of the subject apartnment on
Decenber 2, 2002, because Tyson was apparently in jail at the tine.

However, Price failed to make any showi ng that the error
in the date (or the identification) provided in the affidavit was
anyt hing nore than negligence, which does not justify a Franks
hearing. 1d. at 170. Mreover, Price still needs to showthat the
al l eged m srepresentations were essential to the probable cause
determ nati on. On this point, Price contends that the abridged
affidavit would not provide probable cause to believe that Tyson
was involved in crimnal activity or that Apt. F was invol ved.

If all references to Decenber 2 are excised, the
affidavit would still allege that (1) a confidential informnt

advi sed that Tyson and Pariag were distributing cocaine from Apt.



F;, (2) detectives saw Pariag exit the building and retrieve a bag
froma mnivan that a canine officer alerted on; (3) detectives saw
Tyson pick up a white plastic bag fromthe apartnent buil ding and
drive away with it, while making “counter-surveillance noves” in
his vehicle; (4) a trash bag deposited in the dunpster by a
conpani on of Pariag’ s contained cocai ne residue; (5) Tyson lived in
Apt. F, while Pariag did not live in the apartnent building; and
(6) Tyson and Pariag were related. W find that there was
sufficient information from which probable cause could be found.

See United States v. WIllianms, 974 F.2d 480, 481 (4th Gr. 1992)

(expl aining that probable cause exists if “‘a man of reasonable
caution’ [woul d] believe that evidence of a crinme will be found”).
Thus, the district court properly denied the notion for a Franks

heari ng.

L.

Price next contends that the district court erred in
denying his notion to suppress his statenent. Specifically, Price
all eges that his confession was coerced by the officers’ attenpts
to gain his confidence while he was in an agitated state. A
confession is invalidated by threats or inplied prom ses only when
the defendant’s wll is overborne and his capacity for

self-determnation is critically inpaired. United States v.

Braxton, 112 F.3d 777, 783 (4th Gr. 1997).
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The record contains no evidence that Price’s will was
over bor ne. Price testified at the notions hearing and at tria
that he was not advised of his rights and he did not make the
statenents attributed to himby the officers. He did not assert
that he was threatened, coerced, or intimdated. Mbreover, even
accepting Price’s current story that his confession was i nduced by
the surprise arrest of himand his girlfriend and the officers
assertions that he was not the person the police were after, the
statenent was still a voluntary choi ce. See id. (holding that
“vol untariness of confession ‘is not . . . to be equated with the

absolute absence of intimdation”); see also Schneckloth v.

Bust anonte, 412 U. S. 218, 224 (1973) (recognizing that very few
peopl e give incrimnating statenents in the absence of sonme sort of
official action). Thus, the district court properly denied Price’s

notion to suppress.

V.

Price next chal l enges the sufficiency of the evidence to
support his conviction for conspiracy. In reviewng the
sufficiency of the evidence, we construe the evidence in the |ight
nost favorable to the United States and draw all reasonable
inferences in its favor, sustaining the verdict if any rationa
trier of fact could have found the necessary elenents of the crinme

proven beyond a reasonabl e doubt. United States v. Roner, 148 F. 3d




359, 364 (4th Cir. 1998). |f the evidence supports different,
reasonable interpretations, the fact finder, not the reviewng

court, decides which interpretation to believe. United States v.

Mur phy, 35 F. 3d 143, 148 (4th Gr. 1994). A defendant chall enging
the sufficiency of the evidence to support his conviction faces a

heavy burden. United States v. Beidler, 110 F.3d 1064, 1067 (4th

Cr. 1997).

Price clainmns the jury's refusal to convict him of
possession of crack cocaine proves that there is insufficient
evi dence to support his conviction for a crack cocai ne conspiracy,
because the only nmention of crack cocaine at trial was the crack
found during the search of Apt. F, which the jury clearly did not
attribute to him However, a jury verdict is not reviewable for

i nternal inconsistencies. United States v. Powell, 469 U S. 57

68-69 (1984). Therefore, even if the jury found facts to support
one crine, but not the other, its verdict is granted broad

def erence. United States v. Love, 134 F.3d 595, 606 (4th Cr.

1998).

Further, the jury’'s wverdict 1is not 1inconsistent.
Conspi racy and possession with intent to distribute each have very
different elenents, so Price’s inference is not the only
interpretation of the verdict. Moreover, Price ignores his
statenent to the police that he was present when Tyson cooked

cocaine into crack. Thus, not only was the evidence sufficient to
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convict Price of a powder cocaine conspiracy (which is undisputed
by Price), but his own statenent provides sufficient evidence that
the scope of his agreenment with other conspirators involved crack

cocai ne, as well.

V.

Price next clains that the district court erred by
refusing to grant a mstrial after a bullet not in evidence was
i nadvertently sent into the jury room The decision of whether to
grant a mstrial is left to the broad discretion of the tria

court. United States v. Dorlouis, 107 F.3d 248, 257 (4th GCrr.

1997) (stating that “denial of a defendant’s notion for a mstri al
is wthin the sound discretion of the district court and wll be
di sturbed only under the nost extraordi nary of circunmstances”). W
have held that, in order to show an abuse of discretion, a
def endant nmust show prejudice, and no prejudice exists if the jury
coul d make individual guilt determ nations by follow ng the court’s

cautionary instructions. United States v. Wst, 877 F.2d 281, 288

(4th Cr. 1989). Reversal is required only if there is a clear
abuse of discretion and a “reasonable probability that the jury’s
verdict was influenced by the material that inproperly cane before

it.” United States v. Seeright, 978 F.2d 842, 849 (4th Cr. 1992).

Price fails to neet his burden of denonstrating that the

district court abused its discretion. Follow ng discovery of the



bullet, the jury brought the matter to the court’s attention,
denonstrating that the jury itself was aware of the evidence
m stake. The court infornmed the jury that the bullet was in the
box by mistake, that it was not in evidence, and that it coul d not

be considered in any way. See Luchenburg v. Smth, 79 F.3d 388,

393 (4th Cir. 1996) (holding that jurors are presuned to foll owthe
court’s instructions). Finally, it is unclear howthe bullet could
have prejudiced Price. The caliber of the bullet did not match any
of the firearns or amuni tion discussed at trial. Mreover, Price
was not convicted of a firearmoffense. Thus, because there is no
reasonabl e probability that the jury was i nfl uenced by the presence
of the bullet in the evidence box, the district court properly

denied the notion for a mstrial.

VI .

Price contends that he was i nproperly sentenced under the
mandat ory gui del i nes schene, and he seeks i nposition of the court’s
alternative sentence. The Governnent does not object.

Although Price did not specifically object in the
district court to being sentenced under a mandatory guidelines
schene, counsel did raise “overall Blakely issues,” and requested

an alternative sentence in |light of Blakely v. Washi ngton, 542 U. S.

296 (2004). In United States v. Wiite, 405 F.3d 208, 216-17 (4th

Cir. 2005), we considered whether treating the guidelines as
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mandatory was plain error in light of United States v. Booker, 125

S. C. 738 (2005), and held that it was. However, we declined to
presunme prejudice, finding that a defendant nust “denonstrate,
based on the record, that the treatnent of the guidelines as
mandatory caused the district court to inpose a |onger sentence
than it otherwi se would have inposed.” Wite, 405 F.3d at 224.
Because “the record as a whol e provide[d] no nonspecul ative basis
for concluding that the treatnment of the guidelines as mandatory

‘affect[ed] the district court’s selection of the sentence

i mposed,’” id. at 223, we concluded that the error did not affect
t he defendant’ s substantial rights and affirnmed the sentence. 1d.
at 225.

Here, the district court inposed Price’s sentence under
a mandatory gui delines schenme, which is error. See id. at 216-17.
In addition, the district court announced an alternate, |ower
sentence that it would inpose were it not constrained by the
gui del i nes. W hold that the district court’s statenent at
sentencing conclusively indicates that the court would have
sentenced Price to a |l ower sentence had the court proceeded under
an advi sory qguideline schene. Thus, the error affected Price’s
substantial rights, and we vacate Price’ s sentence and remand for

further proceedings.?

W of fer no criticismof the district court, who foll owed the
law and procedure in effect when Price was sentenced. See
generally Johnson v. United States, 520 U. S. 461, 468 (1997).
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VI,
Based on the foregoing, we affirm Price s conviction,
vacate his sentence, and remand for further proceedings.® W
di spense with oral argunent, because the facts and |[egal
contentions are adequately presented in the materials before the

court and argunent would not aid the decisional process.

AFFI RVED | N PART,
VACATED | N PART,
AND RENMANDED

%Al t hough the sentencing guidelines are no | onger nmandatory,
Booker nmkes clear that a sentencing court nust still “consult
[the] CGuidelines and take theminto account when sentencing.” 125
S a. at 767. On remand, the district court should first
determ ne the appropriate sentencing range under the guidelines,
making all factual findings appropriate for that determ nation
United States v. Hughes, 401 F.3d 540, 546 (4th Cr. 2005). The
court should consider this sentencing range, along wth other
factors described in 18 U S C A § 3553(a) (Wst 2000 & Supp.
2005), and then inpose a sentence. Hughes, 401 F.3d at 546. |If
that sentence falls outside the guidelines range, the court should
explain its reasons for the departure as required by 18 U S. C
8 3553(c)(2) (2000). Hughes, 401 F.3d at 546. The sentence nust
be “within the statutorily prescribed range and . . . reasonable.”
Id. at 546-47
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